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FORM 25
NOTICE OF APPLICATION FOR LEAVE TO APPEAL

(Supreme Court Act, s. 40(1))

TAKE NOTICE that Jude Thangarajah applies for leave to appeal to the Supreme Court of
Canada, under section 40(1) of the Supreme Court Act, from the judgment of the Court of
Appeal for Ontario, file number M56225 (COA-25-OM-0229), made on December 24, 2025, and
for leave to appeal to the Supreme Court of Canada, or for such further or other order as the

Court may deem just.

AND FURTHER TAKE NOTICE that this application for leave to appeal is made on the following

grounds:

Ground 1
Does Canadian criminal appellate procedure permit material factual assumptions—never
admitted, never tested, and never adjudicated—to become permanently insulated from

appellate scrutiny where a guilty plea and procedural finality prevent any merits-based review?

Ground 2

Where a single appellate judge refuses an extension of time to appeal under section 678(2) of
the Criminal Code, and no appellate court ever reaches the merits of a challenge to the validity
of a guilty plea, does appellate finality operate as an absolute bar, or must Canadian law

recognize a limited mechanism to permit merits-based review in exceptional cases?



DATED at Kingston, ON, this 7th day of January, 2026.

M«/l& %Wlltuh

Jude Thangarajah
A _licant self-re resented)

Phone #
Email:

ORIGINAL TO:

The Registrar

Supreme Court of Canada
301 Wellington Street
Ottawa, Ontario

K1A 0J1

COPY TO:

Attorney General of Ontario
Crown Law Office — Criminal
720 Bay Street, 10th Floor,
Toronto, ON, M7A 2S9

Email: EserviceCLOC®@ontario.ca



MEMORANDUM OF ARGUMENT

PART | — Statement of Facts

(Concise Overview of Issues of Public Importance)

1. This application concerns the interaction between guilty-plea doctrine, appellate delay
rules, and the principle of finality in Canadian criminal law. It raises an issue of public

importance regarding whether material factual assumptions that were never admitted, tested,
or adjudicated can become permanently insulated from appellate scrutiny when no court ever

reaches the merits of a challenge to the validity of a guilty plea.

2. The proposed questions do not seek to reopen findings of fact or to obtain case-
specific relief. Rather, they ask whether Canadian criminal appellate procedure contains — or
must recognize — a limited mechanism to permit merits-based review in exceptional cases
where procedural finality would otherwise foreclose all judicial examination of potentially invalid

guilty pleas and untested factual premises.

3. This application does not turn on whether the delay in this case was justified on its
particular facts. Rather, it asks whether Canadian criminal appellate procedure permits any
case—regardless of the cause of delay—to reach a point where finality results in no court ever
having jurisdiction to examine the foundational validity of a guilty plea or the factual premises

on which a conviction rests.

4. The increasing prevalence of guilty pleas in Canadian criminal proceedings amplifies the
systemic importance of ensuring that mechanisms exist to address foundational validity

concerns.



(Concise Statement of Facts)

5. In 2017, the applicant entered a guilty plea to certain criminal charges. As a result of
that plea, no trial occurred and no factual findings were made beyond the scope of the

admissions inherent in the plea.

6. Following the guilty plea, additional allegations were introduced through the victim
impact statement that had never been admitted, tested, or adjudicated. The Applicant objected
to aspects of these allegations at sentencing and expressly questioned whether his plea to
criminal harassment reflected his actual intent. Those objections were not resolved through an
adversarial process, yet the allegations came to influence sentencing characterization and the
continuing legal narrative of the case, and continue to shape the legal characterization and

consequences of the conviction.

7. The Applicant could not pursue a direct appeal within the prescribed time. The inability
to appeal within time arose in the context of documented psychological impairment and
prolonged detention. This context is not advanced to excuse delay, but to explain how this
category of case can arise. After years of effort, he sought an extension of time to appeal under
section 678(2) of the Criminal Code, advancing arguments that the guilty plea was invalid and
that the record — including factual assumptions introduced post-plea — rested on material

premises never properly established.

8. A single judge of the court of appeal refused the extension of time. As a result of that
refusal, no appellate court has ever considered the merits of the Applicant’s challenge to the

validity of the guilty plea or the factual assumptions underlying the conviction and sentencing.



9. The combined effect of the guilty plea, the refusal of an extension of time, and the
absence of any further appellate avenue has been to render the challenged factual
assumptions immune from judicial review, notwithstanding their continuing legal and practical

consequences.

PART Il — Statement of the Questions in Issue

10. Does Canadian criminal appellate procedure permit material factual assumptions—
never admitted, never tested, and never adjudicated —to become permanently insulated from

appellate scrutiny where a guilty plea and procedural finality prevent any merits-based review?

11. Where a single appellate judge refuses an extension of time to appeal under section
678(2) of the Criminal Code, and no appellate court ever reaches the merits of a challenge to
the validity of a guilty plea, does appellate finality operate as an absolute bar, or must Canadian

law recognize a limited mechanism to permit merits-based review in exceptional cases?

PART Ill — Statement of Argument

12. This application raises issues of national importance concerning the interaction
between guilty-plea doctrine, appellate finality, and access to merits-based review in Canadian
criminal procedure. The proposed questions do not seek to reopen factual determinations or to
obtain case-specific relief. Rather, they ask whether the structure of Canadian appellate
procedure permits circumstances in which foundational legal requirements governing guilty

pleas are never examined by any appellate court.



13. Canadian law requires that a guilty plea be voluntary, informed, and unequivocal. That
requirement is essential to the legitimacy of convictions entered without trial. A guilty plea
substitutes for the truth-seeking function of a trial and is therefore valid only where reliable

procedural safeguards ensure that the plea meets the requisite legal standard.

14. At the same time, Canadian criminal procedure places significant emphasis on
appellate finality. Statutory appeal periods, criteria governing extensions of time, and
jurisdictional limits are designed to promote certainty and the efficient administration of justice.

Individually, these doctrines are well established and serve important institutional purposes.

15. The proposed questions arise from the combined operation of these doctrines. Where a
guilty plea is followed by procedural barriers that foreclose appellate access — including the
refusal of an extension of time under section 678(2) of the Criminal Code — the result may be
that no appellate court ever considers whether the plea satisfied the legal requirements of

voluntariness, informed consent, and unequivocal admission.

16. The first proposed question asks whether material factual assumptions — never
admitted, never tested, and never adjudicated — may become permanently insulated from
appellate scrutiny solely because a guilty plea and procedural finality prevent any merits-based
review. This is not a request to reassess facts, but a structural inquiry into whether Canadian
law tolerates the permanent entrenchment of unexamined factual premises with continuing

legal consequences.

17. The second proposed question concerns the scope of appellate finality where a single
appellate judge refuses an extension of time and no court ever reaches the merits of a

challenge to the validity of a guilty plea. The issue is whether appellate finality operates as an



absolute bar in such circumstances, or whether Canadian law must recognize a limited

mechanism to permit merits-based review in exceptional cases.

18. These issues are not confined to the circumstances of this application. They arise
wherever delay rules, jurisdictional limits, and guilty-plea doctrine converge to foreclose
appellate review. The systemic risk is particularly acute in categories of cases involving
impaired decision-making capacity, detention-related pressures, or other circumstances
capable of undermining the voluntariness of guilty pleas. The questions raised are capable of
recurring across jurisdictions and are not confined to the applicant’s circumstances, as they
arise wherever guilty pleas intersect with appellate delay rules and jurisdictional finality to

preclude any merits-based scrutiny.

19. Lower courts are bound by existing statutory frameworks and appellate jurisprudence
governing extensions of time and jurisdiction, and therefore lack the institutional capacity to
resolve the structural gap identified by this application. As a result, the issue raised could not
be addressed through incremental development at the provincial appellate level. Only this
Court can determine whether appellate finality must yield, in narrow and exceptional

circumstances, to permit a merits-based assessment of foundational legal requirements.

20. The application does not seek to undermine the principle of finality. Rather, it asks this
Court to clarify its limits where finality would otherwise operate to permanently shield
potentially invalid guilty pleas and unadjudicated factual assumptions from any appellate
scrutiny, thereby affecting the integrity of the criminal justice system and public confidence in

its outcomes.

21. The remedy contemplated by this application is not the creation of a broad new right of

appeal, nor the routine reopening of final convictions. Rather, it is the clarification that appellate



finality does not operate as an absolute jurisdictional bar in circumstances where no court has
ever examined the legal validity of a guilty plea or the factual premises on which a conviction
rests. Such clarification would confirm a narrow residual capacity for merits-based review in
exceptional cases, consistent with the integrity of guilty-plea doctrine and the administration of

justice.

22. Existing post-conviction mechanisms do not resolve the issue raised by this
application. In particular, ministerial review under section 696.1 of the Criminal Code is an
executive process directed at correcting individual miscarriages of justice. While it may provide
case-specific relief in rare circumstances, it does not involve judicial adjudication, does not
clarify or constrain appellate doctrine, and does not address the constitutional limits of
appellate finality or provide judicial clarification of those limits. Ministerial review therefore
cannot substitute for appellate scrutiny of the legal requirements governing the validity of guilty

pleas.

23. The availability of executive review underscores, rather than cures, the problem
identified. Where appellate finality forecloses all judicial examination of guilty-plea validity, the
only remaining avenue is discretionary executive intervention. That circumstance raises a rule-
of-law concern: whether Canadian criminal procedure permits the legality of a conviction to
depend entirely on non-judicial discretion, without any court ever examining whether

foundational constitutional requirements were met.

24. The question is not whether appellate finality must routinely yield, but whether section
7 of the Charter permits a criminal justice system in which no court ever has jurisdiction to
examine the foundational validity of a guilty plea or the factual premises on which a conviction

rests.



25. For these reasons, the proposed questions raise issues of national importance that

warrant consideration by this Court, and leave to appeal should be granted.

PART IV — Submissions Concerning Costs

26. The Applicant seeks no order as to costs. This application raises issues of public
importance concerning criminal appellate procedure, and each party should bear its own

costs.

PART V — Orders Sought

27. An order granting leave to appeal to this Honourable Court from the decision of the
Court of Appeal for Ontario refusing an extension of time to appeal under section 678(2) of the

Criminal Code.

28. Such further and other relief as this Honourable Court deems just.

PART VI — Table of Authorities

(Authorities cited in Part lll — arranged alphabetically)

1. R. v. J.M., 2021 ONCA 735
— cited in Part lll, paras. 15 and 18

2. R. v. Menear, (2002), 160 C.C.C. (3d) 523 (Ont. C.A))
—cited in Part lll, paras. 13 and 15

3. R. v. Morrissey, (1995), 22 O.R. (3d) 514 (C.A.)

— cited in Part lll, paras. 13 and 16



4, R.v.T. (R.), [1992] 1 S.C.R. 385
—cited in Part lll, para. 13
5. R. v. Wong, 2018 SCC 25

— cited in Part lll, para. 13 and 21

PART VIl — Legislation

(Provisions relied upon)

1. Criminal Code, R.S.C. 1985, c. C-46
+ Section 606(1.1)
+ Section 678(2)

2. Canadian Charter of Rights and Freedoms
+ Section 7

+ Section 11(d)
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